WILLS & ESTATES 

     A Will is the way you decide who is to acquire your property at your death. In the absence of a Will, the State decides who gets your property. A Will is also the way you can save costs and taxes that would otherwise be charged against your Estate. Even if your present estate (which will hopefully be larger by the time you die) is small enough to avoid federal estate taxes or North Carolina inheritance taxes, you can still be charged with unnecessary costs by failing to have a Will. The Court costs paid to the Clerk of Superior Court depend upon the size of the probate estate, and by the use of joint accounts, other forms of joint ownership, life insurance and/or trusts it is possible to have some property pass at your death outside your probate estate and thereby reduce those costs. By naming an Executor in your Will, you can avoid the need to post a bond to insure the performance of the Executor's fiduciary obligations. By naming a Trustee for minor beneficiaries, you can avoid similar costs that would otherwise be involved by the need to appoint a Guardian for any minor beneficiaries (and if the adult beneficiaries fail to survive you, it may be their children who inherit your property). 

      There are other things you should do in the form of Estate Planning to minimize the taxes that are payable at your death. If you are married, although there is an unlimited marital deduction such that your spouse will not have to pay inheritance or estate taxes on property inherited by her or him, when she or he dies that would just make the estate all the larger resulting in possibly a huge tax burden when the second member of a married couple dies. This can be avoided by not having the entire interest in property pass to the surviving spouse, but instead to have up to the exemption amount pass to the ultimate beneficiaries, subject to the surviving spouse's right to the income (and, perhaps, a trustee's right to invade the principal of the trust as may be needed for the benefit of the surviving spouse). 

      Gifts can also be made during a person's lifetime, up to $13,000 (and rising with a cost of living index), per year to each recipient, without any gift tax consequences and this can also reduce the estate. There can also be Will provisions that bypass a generation to pass to grandchildren of up to a million dollars in value, without any penalty for avoiding the estate taxes which would otherwise be payable in your children's estates. The home can be placed in a trust, subject to your right of possession for a specified number of years, and thereby avoid a good part of its value ever being included in your estate. 

      Other documents that are quite often considered when you are having your Will prepared are Powers of Attorney, Living Wills and Health Care Powers of Attorney. It is actually statistically more likely that an injury or illness will render you mentally incapable of handling your affairs than causing your death. In that situation, a durable Power of Attorney (one which survives incompetency) is invaluable as it will avoid the need for expensive guardianship proceedings (where a guardian is appointed by the Court upon a determination of mental incompetency). Living Wills and Health Care Powers of Attorney are for the purpose of directing that your life not be prolonged by extraordinary means if your condition becomes terminal and incurable or in a persistent vegetative state. Whether or not you wish to have such a document is, of course, completely a personal decision. 
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