SEPARATION & DIVORCE
Board Certified Specialist in Family Law
      You cannot seek a divorce in the state of North Carolina until after you and your spouse have been separated for a year. Other states have other grounds for divorces, but all states have some sort of residency requirement for seeking a divorce in that state. In North Carolina, either you or your spouse must be a resident of this state for at least six months before seeking the divorce in Court. North Carolina is a "no fault" state, as far as divorces are concerned. This means that marital misconduct will neither enable you to obtain a divorce or prevent your spouse from obtaining one. A wife can be restored her maiden (or prior married) name in a divorce decree. 

      The only other method of ending the marital relationship (short of death) is an annulment, but there are very limited grounds for annulment. Whether or not a marriage has been "consummated" by sexual relations is not a factor. However, if one of the parties is physically impotent at the time of the marriage, that would entitle either one of them to an annulment of the marriage. Bigamy is also a ground for annulment, so if your spouse was already married to someone else at the time of your marriage, you can obtain an annulment of the marriage. Mental in competency is also a ground for annulment, as are marriages between persons "nearer of kin than first cousins, or between double first cousins." In addition, if you or your spouse are younger than 16 at the time of the marriage, that is also a ground for annulment unless the girl is pregnant or a child is born to the parties (unless the child dies). Finally, a marriage contracted under a representation and belief that the female is pregnant, followed by a year-long separation beginning within 45 days of the marriage, can also be annulled unless a child is born to the parties in the mean time (within 10 lunar months of the date of separation). 

      Since you cannot seek a divorce until at least a year after the separation, what can you do? Often times, potential clients will call my office seeking "separation papers." They are of course, seeking to become "legally separated," as once that occurs they are treated as though they were unmarried in the eyes of the law. The usual way to become legally separated is for the married couple to enter into a Separation Agreement. This is a notarized agreement that sets forth the terms of separation and it should be prepared by an attorney. In most instances, it would set forth the division of property between them (the "Property Settlement"), their intention to reside separate and apart from each other and the terms of their separation (including any provisions as to alimony and the custody, visitation and support of any children). 

      If your spouse will not agree to a Separation Agreement, what can you do? In that case, you are not legally separated and the law will not treat you as though you are unmarried (until you become legally separated, divorced or have your marriage annulled). A "divorce from bed and board" is a Court decree of legal separation, but to seek this decree your spouse must be guilty of some form of marital misconduct. The grounds for obtaining a divorce from bed and board in North Carolina are abandonment, maliciously turning you out of doors, cruel or barbarous treatment endangering your life, indignities rendering your condition intolerable and life burdensome, excessive use of alcohol or drugs to like effect and adultery. Claims for alimony or post separation support can be brought by a dependent spouse against a supporting spouse. It has also been ruled that a Court decree of alimony without divorce is also a form of judicial separation. For more information on alimony, see section on Alimony and Property Division. 

      Other reasons to file lawsuits against your spouse prior to a year of separation include domestic violence, child custody, visitation or support disputes, concerns over property division that cannot wait for a year and several others. There is more information concerning child custody, child visitation and child support under the section, Child Custody and Support. And, if you or more of your children, are a victim of domestic violence from your spouse or partner, immediate relief in the form of a "50B Order" can be obtained with the assistance of the Office of the Clerk of Superior Court under the Domestic Violence Act (and assault is also a crime).
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